Gender Discrimination in Employment and Its Legal Redress in China: 
Does the Labour Arbitration Institution Work for A Woman Job Seeker?
Gender Discrimination in Employment and Its Legal Redress in China: 
Does the Labour Arbitration Institution Work for A Woman Job Seeker?

Gender Discrimination in Employment and Its Legal Redress in China: Does the Labour Arbitration Institution Work for A Woman Job Seeker?

Changzheng Zhou
Dr.
Nanjing University, Faculty of Law

E-mail: earnest@nju.edu.cn
Abstract

Gender Discrimination has become a serious problem in labour market in current China. Even some public authorities adopted discriminatory policy against women applicants when they recruited staff. It was reported that majority of people think that it is the biggest obstacle in the implementation of gender equality principle, which are one of “fundamental state policies” in China. 

The Constitution of the P. R. of China provides that women have equal rights to men in political, economic, cultural, social area and family life. The Labour Act of 1994 provides that no people can be discriminated on the basis of nation, race, gender and religion in employment. The Act also emphasizes that women have equal employment opportunities to men. An employer shall not refuse to recruit a woman or set higher employment conditions during the employment process except those jobs that are exempted from the Article by state regulation. Furthermore, the National People’s Congress has passed a bill of the amendment of the Protection of Women’s Rights and Interests Act of 1992. The fourth title of the Act provides more comprehensive protection for women in employment and occupation than before.

However, the Labour Act of 1994 did not give women job seekers an effective legal redress against any violations of their equal opportunities in employment. The new amendment of the Protection of Women’s Rights and Interests Act of 1992 provides that labour administration has the responsibility to redress such a violation. The author advocates that Government should better allow women job seekers to file their cases in a Labour Disputes Arbitration Committee (LDAC), although there are still many limits in practice.
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I. Gender Discrimination Issue in Current Labour Market in China
In China, employers often put forward some arbitrary requirements for job seekers in recruitment process, as they have an advanced position in labour market. It’s quite often that there is a limit on gender in their recruitment ads. For example, female applicants are preferred for those vacancies such as secretaries, waitress, salespersons, simple assembly operators, etc. To the contrary, those vacancies such as technicians, managers, etc, often require a potential applicant must be a man. In the websites of many universities, there are a lot of recruitment ads, in which many employers including some government departments clearly put forward a gender requirement. 

Although there were no gender limits in recruitment ads, employers will carry out some discriminatory policies in the following stages including interview, conclusion of labour contracts, and promotion in the future. For example, some employers will query the marital status, family plan and other questions related to the applicant’s gender. A few of employers even asked women applicants whether they had experiences of sex or pregnancy, or other sensitive questions. Although the Labour Act of 1994 clearly prohibits gender discriminations in recruitment process, there is no accurate definition on “discrimination” in the law. Neither is there any Article on corresponding legal liabilities. In some local regulations, such as The Labour Contract Regulation of Shanghai, employers have the right to query the applicants about their health, knowledge and skill, working experience, etc, and the applicants shall accounts for these information. However, the regulation does not set any restriction on the employer’s right to query. So those employers who asked gender-related questions will not have to bear any liabilities for violation present law.

In the stage of recruitment, there may be more serious problem on gender discrimination, which is mainly illustrated by the criteria of recruitment. But these are only a few of these kinds of cases because the recruitment process is usually not open for all the applicants. The problem of discriminatory recruitment criteria was disclosed to the public only after some brave women applicants complained to the government that the employers refused to recruit them due to their gender.  

In a case, a girl was a high school graduate. She learned that a company would recruit some workers, and then she attended the recruitment exam. A boy, who was one of her high school classmates, also attended the exam. A few days later, the exam result was publicized. The mark of the girl was much better than that of the boy. But she did not get the job. She was told that boys may be high school graduate for the job, but girls must have a college degree. That was obviously a higher recruitment criterion on the basis of gender, which directly violated Article 13 of the Labour Act. 

In some cases, the employers’ discriminatory behavior has been disclosed by the Medias. For example, in early 2004, it was reported that women applicants for civil servant vacancies were required to have symmetry breasts according to the Preliminary Rule of Physical Examination for Civil Servants of Hunan Province, which was made by the Personnel Bureau of Hunan Province. Although the Personnel Bureau explained that the requirement was made only for health consideration, but the public were not satisfied with such explanation. This case illustrates that gender discrimination in recruitment process is very serious, but the issue has not been disclosed completely yet. So it is rather hard to redress gender discrimination in recruitment process.

Even there are serious gender discrimination problems in governmental organs. According to a speech made by State Councilor Ms Wu Yi at the Forum for the 10th Anniversary of the Promulgation of the Women’ Rights and Interests Protection Act of the People’s Republic of China, women cadres took account of only 36.2% of all the cadres of the nation by the end of 2001. According to the statistics made by the Women’s Association of Beijing City at the same time, there were 399 thousands of women cadres in the city which took account of 46.24% of all the cadres. Each of the leading groups of the Party and the Government both at the municipal level and the district or county level has only ONE women member. At the municipal bureau level, only 16.25% of cadres were women. At the department level, only 24.56% of total cadres were women. Women representatives took account of only 25.8% of the total representatives of the 11th Municipal People’s Congress, and 27.4% of the members of the 9th Municipal People’ Political Consultative Conference. 
Beijing case is very common in China. The situation of Beijing is actually much better than that of many other provinces. So gender discrimination at all levels of government has become a serious problem.

Since gender discrimination in employment has become very common and serious, government has to redress it from different perspectives, such as law, policy, institutions, education and so on. Or the situation cannot be changed dramatically. It’s an important aspect to improve relevant laws, which includes not only making necessary laws, but also reforming judicial and enforcement institutions so as to ensure the implementation of law. 

Ⅱ. Legal Nature of the Dispute of Employment Gender Discrimination

Once an applicant has a gender discrimination dispute with the employer, legal nature of the case should be clarified first—is it a civil case, constitutional case or labour case? In current legal environment of China, there are different opinions and practices which all have some reasons from different perspectives and standpoints.

Some scholars advocate that since all discrimination cases infringe constitutional rights of citizens, thus relevant disputes should belong to constitutional disputes. Article 42 of the Constitution of the People’s Republic of China provides, “Citizens of the People’s Republic of China have the right as well as the duty to work.” At the same time, the second paragraph of Article 33 provides, “all citizens of People’s Republic of China are equal before the law.” That means every citizen has equal right to work and cannot be discriminated due to gender, race, religion and nation. Article 12 of Labour Act elucidates it more clearly. Therefore, from the perspective of constitutional law, equal work right is a fundamental right for citizens, once it is infringed, citizens should have rights to file constitutional case in court.

However in practice, China has no special constitution court. People’s court doesn’t accept the lawsuit filed according to the Articles of Constitution and it cannot directly cite the Articles to be the basis of their judgment. Thus, so-called “constitutional dispute” does not exist in China. Although in the case of Qi Yulin’s educational rights in 2001, the Supreme Court made judicial interpretation under relevant Articles of Constitution in the condition where direct laws are absent, it only can be regarded as an exception. Chinese constitutional litigation institution has not been established yet. So gender discrimination disputes cannot become constitutional disputes in Chinese present institution. There are some litigations of employment discrimination in practice. For example, in the case of Zhang Xianzhu vs Wuhu personnel office, which happened in Anhui Province in 2003, the plaintiff filed the case to court because he was rejected to be civil servant of Wuhu City because of HVB he suffered from. Though the attorney cited a lot of Articles of Constitution as grounds, since the defendant is government department, the case adopted the form of administrative litigation in which the defendant is restricted to be government department. So its function in solving employment discrimination is very limited.

Can the gender discrimination case be settled as civil dispute? Considering from the perspective of civil tort, the gender discrimination case in recruitment process can be filed as civil litigation. However, gender discrimination mainly infringes labour er’s work right, but not common civil right. Work right is a fundamental labour right rather than a common civil right. So labour law is in a better position than civil law to regulate the infringement of work right. Therefore, the gender discrimination disputes in employment are more appropriate to be taken as labour disputes than civil disputes. In some conditions, employment discrimination may also infringe applicants’ civil rights. For example, if the personnel staff of an employer enquires an applicant about marriage condition, family plan, sex experience, etc in an interview, he apparently infringes labour er’s right of privacy and can be settled under civil procedure. While in the process of hiring examination, if the employer refuses to hire or raise hiring standard because of gender, applicants are difficult to protect their rights through civil litigation. Since discrimination happens before the establishment of labour relation and two parties have no contract then, and the object the discrimination infringes is not civil right, so at this phase, applicants can only get redress through labour dispute procedures.

Theoretically, gender discrimination dispute in employment should belong to a kind of labour dispute. On one hand, employment gender discrimination is one of employment discrimination, which falls into the scope of labour law. International Labour Convention and labour law of different countries all have specific regulations for it. For example, the No. 111 convention of International Labour Organization, namely Discrimination (Employment and Occupation) Convention, is one of the most famous international conventions against different kinds of employment discrimination including gender discrimination. On the other hand, gender discrimination in employment is often related to the conclusion of labour contract, and labour contract law is an important part of labour law. Thus, gender discrimination dispute should be listed in labour dispute and regulated by labour law, in which the form of regulation can be divided into labour supervision, labour dispute intermediation and arbitration, labour dispute litigation, etc according to the differences of governing departments and procedures.

Ⅲ. Comparison on Legal Redress Means for Gender Discrimination in 
Employment------ Public Law Means or Private Law Means?

According to the different nature of legal liability, legal redress means for gender discrimination can be divided into two types: public law means and private law means. State intervention is emphasized in public law means to protect the state interests and the public order. The major forms of its liabilities are administrative fines and criminal legal liabilities, etc. While private law means emphasize the respect to the autonomy of will to safeguard the private interests and the transaction order. The major forms of its legal liabilities are compensations for the losses, restoration to the original shape and continuous performance, etc. which put emphasis on compensations to the economic losses of one side of the party caused by fault of the other side of the party. As mentioned above, gender discrimination mainly infringe upon the right of the female applicants to work, while the right to work itself has double natures. On one hand, it is a right on the public law and is protected by the constitution and the labour law. On the other hand, it has the nature of private law. The formation, performance, alteration and termination of an agreement are influenced so deeply by the contract law that so far no country can exclude the application of autonomy of will. Furthermore, under the heavy pressure of contest and the extensive development of globalization, many countries have taken measures to extend the application scope of the autonomy of will in the labour law. That means that private law means are still indispensable in the aspect of employment discrimination. In order to better safeguard the equal right of labour ers to work, public law means and private law means must be combined to deal with gender discrimination problems in different aspects.

In current legislation process, the authorities are apt to use public law means. Private law means has been actually completely neglected. For example, provisions on employment discrimination are completely omitted in the Draft of Labour Contract Act, while they will be laid down in the Draft Employment Promotion Act. In fact, the consequence of public law means and private law means are completely different. According to current public law means, the usual means to redress a discrimination practice is an order, which requires the employer to make correction, or even impose a certain amount of fine for serious violations. But the result is still not fair to the applicant, because the applicants cannot receive a remedy. The employer must be liable to compensate the applicant’s loss for his violation of the Constitution and the Labour Law with obvious negligence. Besides, the applicant may give up other employment opportunities to apply for the certain vacancy, and there will be some loss of opportunities. If the law would not order the employer to compensate these losses, the employer will be indulged, which will lead to a deteriorated consequence.

Beside the compensation, the claimant often asks the employer to concluding the labour contract with her. It is hard for the court to support such a claim. Because the conclusion of a contract falls into the scope of the autonomy of will, the court is not allowed to force the employer to conclude a contract. Even if that happens, the result will not be good, for the worker will never establish a harmonious labour relation with the employer. In view of this, the second paragraph of 611a of the Civil Code of Germany stipulates that, “when establishing a labour relation, if the employer violates the provisions on prohibition of discrimination, the applicant who is suffered from discrimination may claim for a reasonable compensation in cash. He/She shall not have the claim for the establishment of labour relation.” Such kind of provision is comparatively appropriate.

Both of the claim for compensation and the claim for the establishment of labour relation are private law means. If the law neglects to provide these means, it will be obviously not realistic. A better way is to combine public law means with private law means and let them function in different aspects. To put it in detail, there should be provisions on employment discrimination in both Labour Contract Act and Employment Promotion Act. The former provides private law means and the latter one mainly provides public law means. Of course, there is no absolute line between them.

However, the theory of the legal science usually cannot impact on the legislation directly. Don’t mention “the function to guide the practice”. My concern is that the predominant means of public law means has already been embodied through all the relevant laws. The 17th Plenary Meeting of the 10th National People’s Congress passed the amended Women’s Rights and Interests Protection Act on August 23, 2005. The amendment gives more detailed provisions on gender discrimination in employment. For example, it prohibits employers to set a clause that restricts women workers’ rights to marry or to have a baby in their labour or service contract. However, it hasn’t provided any civil remedy for the victims yet. The only remedy for them is to ask the work unit, governing departments, or higher authorities to correct the discriminatory practice and punish all the decision-makers if they work for the government.
 What is the help of such poor public law mean for women job seekers? So up to now, the best way to make up is to incorporate some anti-discrimination provisions into the future Labour Contract Act so as to provide women job seekers a channel to claim for a remedy.

Ⅳ. Whether A Woman Job Seeker May File A Gender Discrimination 
Case for Labour Arbitration?

Nowadays, there is still no a common answer to whether a woman job seeker may apply for labour arbitration. It depends on the conditions of the case itself. Up to now, the biggest legal problem is the scope of the labour disputes that can be accepted by the labour arbitration committee. The Regulations on the Settlement of Labour Disputes in Enterprisesm, which was issued by the State Council in 1993, gave a definition to the concept of “labour disputes”, which was later inherited by the Labour Act of 1994. According to the Regulations, labour disputes are not those disputes arised in concluding labour contracts, but those arised in performing labour contracts. Theoretically, disputes that arise in concluding labour contracts are ususally regarded as disputes on interests, but not disputes on rights. Only disputes on rights may be heard by an arbitrator or a judge according to the Regulation. However, in practice, not all of the disputes that related to the concluding of labour contracts will be rejected by the court of law. The following three kinds of labour disuputes related to the conclusion of labour contract may be filed in a court: the first is the dispute arised for the continuation of fixed-term labour contract in accordance with Article 20 of Labour Act. The second is where there has been actual labour relation between the parties, but one side of the parties refused to conclude a written contract. The third is disputes on conpensation for the conclusion of a null and void contract due to the employer’s negligence. These three kinds of disputes are all belong to labour disputes and can be filed in a labour disputes arbitration committee and then a court.

The scope of the disputes that can be accepted by a labour arbitration committee doesn’t include disputes arised on gender discrimination. In practice, such disputes are generally not regarded as labour disputes and not accepted by the labour arbitration committee. But there is still an exception. If the labour relation has been established between an employer and a woman worker, but the woman worker was treated differently on the basis of gender during the recruitment process, ie, higher employment requirements. If there is any dispute on these discriminatory employment requirements between the two parties, such a case may be filed in a labour arbitration committee.

For example, there was a case on gender employment discrimination in a city of Jiangsu province. In this case, a company with foreign investment needed to recruit more workers. One of their requirements is that the applicants must be female and unmarried. The claimant, who had registered in the government but hadn’t held a traditional wedding, said that she was “unmarried” to the personell staff and was employed. But several months later, she was found pregnant and thus was inquired by the personnel manager. Being afraid of losing her job, she lied that she had married after being employed. Then the personnel manager required her to get back her Marriage certificate to have a look. After she got back, she changed the date of the registration on the certificate and then showed it to the manager. But the change was found and the manager decided to end the contract with the woman. The woman then filed her case in in a labour arbitration committee. The committee accepted the case as a labour dispute. In the process of Investigation, the company defended that they ended the labour contract because the woman worker had been married and thus were not qualified for the recruitment condition.  The arbitrator pointed out that the nature of the requirement for “unmarried” was virtually a kind of gender discrimination to woman because its intention was to escape from possible negative impacts upon the production due to preganancy of female workers. As an solution, the company accepted the arbitrator’s opinion and reached to an agreement with the woman, in which the company agreed to pay for the woman’s competation and the severance pay.

Thus, not all the disputes on gender discrimination in employment can be filed in a labour arbitration committee in practice. If the two parties have formed labour relations, the disputes of gender discrimination can be filed and heard by a Labour Arbitration Committee according to Article 12 and Article 13 of the Labour Act of 1994. If the parties are reluctant to accept the decision of the committee, he may then file his case to the court of law in 60 days. But for most women job seekers, they even don’t have the chance to form labour relations with employers due to gender discrimination and thus cannot enter the arbitration procedure for help. But they may try to file their cases through civil or administrative procedures, which are mainly used by the applicants for a civil servant vacancy. But the relief that the civil or administrative means can provide is very limited because the subject matter that the employer infringed is the rights to work. Thus there is no better way than filing the gender discrimination case in a labour arbitration committee until China promulgates the Gender Equality Committee or other similar organs in the future. 

In order that more women job seekers may use labour arbitration procedure to safeguard their rights and interests, it is necessary to redefine the concept of “labour dispute” in the law and incorporate gender employment discrimination cases into the framework. For example, the Labour Contract Act or the Employment Promotion Act may provide that gender employment discrimination disputes may be filed in a labour arbitration committee. Or the Supreme People's Court may issue a new judicial interpretation to clarify that gender employment discrimination falls into the scope of the Article 12 and Article 13 of the Labour Act, and then corresponding disputes are labour disputes, of course.

Ⅴ. Evaluation and Prospect of Gender Discrimination in Employment

China has already declared that equality for men and women is one of its fundamental state policies according to the newly amended Women’s Rights and Interests Protection Act. However, one of the biggest obstacles in realizing the equality for men and women is gender discrimination in employment and occupation. According to a social survey done by the women association of Baoji in Shanxi Province shows that 63% of the participants think there is inequality for men and women in the employment and the major obstacles are gender discrimination, imperfection of the law and without inspection agency, etc. 66% of the participants think that “the equal labour rights women enjoyed with men” must be embodied in equal recruitment.
 Gender discrimination has already become the major obstacle to carry out the principle of equality for both men and women. The state will take more positive measures to handle the problem of gender discrimination after the amendment of the Women’s Rights and Interests Protection Act. The National Women’s Association of China shall make good use of the chance that the International Women’s Day meets the general assembly of the National People’s Congress every year to lobby the Congress to improve the legislation on gender equality. 

In order to deal with the problems with gender discrimination more efficiently, it is necessary for China to learn the useful experience from other countries and set up a special organs such as Gender Equality Committee. At present, there is no special enforcement agency of gender equality. Most of the cases are handled by women’s association, trade unions, government departments or the court. And women’s association plays the most important role. In accordance with the Women’s Rights and Interests Protection Act, the National Women’s Association of China and the regional women’s associations are the legal public organizations on behalf of women’s rights and interests. They must represent and safeguard the rights and interests of women of all walks and should be engaged in defending women’s rights and interests. An important task of women’s association of all levels is to fight against gender discrimination on women and to realize the principle of gender equality. However, the functions of women’s associations are too vague and broad because they include functions of education, participation and safeguard. They especially focus on stimulating women to take part in the economic construction. But the actual effect is not so obvious because these functions of women’s association may be took place by relevant government departments or other social organizations, such as the trade unions. In a long run, since the gender equality principle has been taken as a fundamental state policy, China should transform women’s associations into the gender equality committees and empower them special functions and powers in safeguarding gender equality, even including the power to mediate or arbitrate relevant disputes, if necessary. 

What should be noted is that more and more disputes on gender discrimination in employment have arisen in government departments and public organs in recent years. There are less job vacancies in most of the state owned enterprises, for the wage and benefits they may provide are not good. The most active enterprises in the labour market are joint ventures, cooperative enterprises and wholly foreign-owned enterprises, which seldom lay down the request of gender in their recruitment ads because of the influence of legal system of their mother countries. To the contrary, gender is an important condition in recruitment of the state organs and the institutions because of the traditional system. Due to the Labour Act cannot apply to the state organs and institutions, at present, only the Women’s Rights and Interests Protection Act provides redress channels to deal with the gender discrimination problems in these work units. Women job seekers still cannot safeguard their right of equal employment through judicial procedures, because the newly amended Women’s Rights and Interests Protection Act provides only administrative remedy means for them.  A real legislation redress system cannot be established until the Gender Equality Act is adopted.

In the long run, the treatment of gender discrimination problem is a systematic project. It cannot be settled only by legislation, because open and direct gender discrimination are easy to be dealt with, while convert and indirect cases are much more harmful and are harder to be dealt with. Employers may turn their gender discrimination behaviors from surface into underground, if the anti-discrimination law only stipulates some rules on prohibition of gender discrimination. For example, although there might be no discrimination conditions in their recruitment ads, employers still may use different kinds of excuses to exclude women in the recruitment exams or even in promotion. So gender discrimination problem has not been settled, and female applicants even have to pay higher chance cost to get a job. Therefore, the state must consider a comprehensive solution, which should incorporate propaganda, public education, legislation, enforcement of laws and judicial activities. The new system shall pay more attention to the role of propaganda and public education so that more and more people would appreciate and carry out the principle of gender equality on their own will. Besides, the implementation of the law should be particularly emphasized. Not only the state, but also the whole society, including businesses and individuals as well as non-governmental organizations, shall be got involed in the promotion campaign of the gender discrimination principle.  

� China Women Net, Actively Assist the Party Committee to Train and Select Women Cadres, the website: � HYPERLINK "http://www.women.org.cn/zhuanti/2002quanyi/beijing.htm" ��http://www.women.org.cn/zhuanti/2002quanyi/beijing.htm� (last visited on July 29, 2005)。


� See Article 22, 23, 57 of the Women’s Rights and Interests Protection Act of the People’s Republic of China .


� Duan Xiaohua, The Analysis Report of Investigation on Gender Equality Fundamental State Policy of Baoji City, China Women Net, the website: � HYPERLINK "http://www.women.org.cn/allnews/02/367.html" ��http://www.women.org.cn/allnews/02/367.html� (last visited on July 29, 2005)
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